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AHHoTanus. Bopoc o rpaHuUIax Pearusaluu CyO'beKTHBHOIO IpaBa TECHO CBS3aH C BOIPOCOM O 3AOYNOTPeBGAeHUH
M. B yTOAOBHOM CyAOTPOM3BOACTBE STH BOIPOCH! IIOAYYAIOT €ll[e OAHO IPEAOMAeHHe MPUMEeHHTEeALHO K peard3alluu
€ro, KaK IPAaBHUAO, HEBAACTHEIMU YYaCTHHUKAMH CBOMX IPOIeCCYaAbHEIX OpaB. Ocoboe BHUMAHHE B 3TOM CBSI3H CHHCKaA
BOIIPOC O pPeaAM3alMy CTOPOHOW 3alUTH], B IEPBYIO OYepeAb 3AIUTHHKOM, Te€X IPaB, YTO COCTABASIOT CYILECTBO €ro
CYAOIIPOU3BOACTBEHHOIO Ha3dHaueHHUsA. PacCMOTPEHHUIO 3THX BOIPOCOB U HOCBSAIIEHO HaCTOAIEEe MCCASAOBAHHE.

B craTbe npeAlpHHATA HONEITKA IIyTeM O60OONIeHNS BEICKA3aHHEIX B AOKTPHHE YTOAOBHOTO IIPOIlecca TOueK 3peHHs,
aHaau3a noaoxeHudt Koucrurynmum Poccuiickoit Qepepaluy, yTOAOBHO-IPOLECCYAABHOTO 3aKOHA, WX TOAKOBAHUS, a
TaK>XKe IIyTeM HCIOAB30BaHUs IPEMEPOB CYAeOHOM NPAaKTHKH Pa3obpaThcs ¢ (PeHOMEeHOM TaK Ha3EBaeMOIo 3A0yIOTpPe6-
A€HUs IPAaBOM Ha 3al[UTy B YTOAOBHOM CYAOIPOH3BOACTBE.

ABTODEI BUASAT IOPUAMUYECKYIO GeCIlepCIeKTUBHOCTh IPEAAOKEHHN O BKAIOYEHHH B IIPOLECCYAABHEIM 3aKOH ONpeAe-
AEHHS TOrO, 4YTO COOOH IPeACTaBAsIeT 3A0yIOTpeOAeHHe IPABOM B YTOAOBHOM CYAOIPOU3BOACTBE BOOOILE U 3ALIMTHUKOM
B YACTHOCTH, BBUAY UX HEONPEACACHHOCTH, PACHAERIBYATOCTH M, CA€AOBATEABHO, CIIOCOOHOCTH IIPUBECTH K OTpaHHUEHH-
AIM OCHOBOIIOAQralollero, KAIOYeBOro IIpaBa YTOAOBHO NPECAEAYEeMOTo AMIA Ha IOAYYeHHe KBaAUMHIMPOBAHHOM IOPUAU-
YeCKO} MOMOINY, IIpaBa Ha 3amMTy. [TOABEPrHYTO KPHTHKE AOBOABHO PacIpOCTPaHEHHOe B IOPUAUUYECKOM AUTEpaType
OGOCHOBaHHE AQHHEIX NIPEANOIKEHUH TPUHIIMIIOM IIyGAMYHOCTH YTOAOBHOTO IpoLecca. [IpuBeACHE apTyMEHTH B IIOAL3Y
TOro, YTO IIpONeCcCyarbHasi aKTUBHOCTb CTOPOHEI 3al[UTH, IIPeXXAe BCEro 3al[UTHUKA, He MOXKET OBITh 3A0YIOTPeOACHHEM
IPaBOM IIO ONIPEAEACHHIO B CHAY CHEUU(UKHU ero MOAOKEHHUS B IpOoIlecce H, TAABHEIM 06pa3oM, IPHHIKIA PA3yMHOCTH
IpoeCCHOHAABHEIX YYaCTHHKOB IIporecca. AoGoe Xe HempodeCCHOHAABHOe NMOBeAeHHe 3al[UTHHKA, MOTEHIHAABHO
IIOXO)Kee Ha 3A0yHoTpeOAeHHe IpaBOM, — HapylleHHe IPAaBUA aABOKATCKOM 3THKH. CAeAOBaTeABHO, peaKlieil Ha Io-
AOGHOE NOBeAeHHE AOAXKHO OHITh MOPAABHO-3THIECKOe BO3ASHCTBYE Ha HapyLUIUTEAs] CO CTOPOHEI GABOKATCKOTO COOB1e-
CTBQ, @ HE BHECEHHE 3aKOHOAATEABHEIX KOPPEKTHUBOB O 3A0YIOTPEGACHUU IIPABOM.

Karoyepsre caoBa: mpaBo Ha 3aIIUTY, 3AlMTHHUK, 3A0YIOTPeGACHHE IPABOM, PeaAu3alus IpaBa, IPHHIUIE YTOAOB-
HOrO CyAONIPOM3BOACTBA, IYOAMYHOCTD, COCTSA3aTeABHOCTD, MHTEPECH YYaCTHHKOB YTOAOBHOIO IIpoIecca

BrAap aBTOpoOB: aBTOPHI BHECAH DABHHIM BKAAA B IOATOTOBKY ITyOAMKAIHH.

Arsg gurupopaHug: Baosnes I1.B., Kapkomko FO.C. K Bonpocy o 3r0ynoTpe6AeHUR IpaBOM Ha 3alJUTY B YTOAOBHOM
CyAOTIIpOU3BOACTBe // BecTHUK MoCKOBCKOM akapeMun CAEACTBEHHOTO KoMmuTeTa Pocrwiicxoit Mepepanuu. 2023. Ne 3.
C. 90—99. doi: 10.54217/2588-0136.2023.37.3.010.

On the issue of abuse of the right to defense in criminal proceedings
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Abstract. The question of the limits of the realization of subjective right is closely related to the question of its
abuse. In criminal proceedings, these issues receive another refraction in relation to the exercise, as a rule, by non-
governmental participants of their procedural rights. In this regard, special attention was paid to the issue of the
implementation by the defense party, first of all by the defender, of those rights that constitute the essence of his judicial
appointment. This study is devoted to the consideration of these issues.
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The article attempts by generalizing the points of view expressed in the doctrine of criminal procedure, analyzing
the provisions of the Constitution of the Russian Federation, the criminal procedure law, their interpretation, as well as
by using examples of judicial practice to deal with the phenomenon of the so-called abuse of the right to defense in
criminal proceedings.

The authors see the legal futility of proposals to include in the procedural law a definition of what constitutes abuse
of law in criminal proceedings in general and by the defender in particular, due to their uncertainty, vagueness and,
consequently, the ability to lead to restrictions on the fundamental, key right of a criminally prosecuted person to receive
qualified legal assistance, the right to defense. The justification of these proposals by the principle of publicity of the
criminal process is criticized. Arguments are given in favor of the fact that the procedural activity of the defense party,
primarily the defender, cannot be an abuse of the right by definition due to the specifics of his position in the process
and, mainly, the principle of reasonableness of professional participants in the process. Any unprofessional behavior of
the defender, potentially similar to abuse of the right, is a violation of the rules of lawyer ethics. Consequently, the
reaction to such behavior should be a moral and ethical impact on the violator by the legal community, and not the

introduction of legislative adjustments.

Keywords: right to defense, defender, abuse of law, implementation of law, principles of criminal proceedings,
publicity, competitiveness, interests of participants in criminal proceedings

Contribution of the authors: the authors contributed equally to this article.

For citation: Vdovtsev, P.V. & Karkoshko, Yu.S. (2023) On the issue of abuse of the right to defense in criminal
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YOBEKTUBHOE IIPABO — MEPa BOZMOIKHOT'O II0-

BelleHUA yulia. Peanusausa cy0ObeKTUBHOIO

IpaBa, KaK U3BECTHO, MMEET ONIpeleleHHbIe
TPaHUIIBI, KOTOPBIE IIPEACTABISIOT COOO He UTO
UHOe, KakK IIpaBa APYrux cy0beKTOB. B ycioBHOM
palioHe COIPMKOCHOBEHUS 9TUX IDAHUIl, HE IIpe-
ozmoJieBas, He Hapylas ux (MHaUe IIepel HaMHU BO3-
HUKaeT YWUCTOEe yMaJjieHWe MIpaB IPYTUX JHI[, Ma-
JOMHTEPEeCHOE B KOHTEKCTE 9TOM CTaThU), HAXOIUT-
cA KaTeropus «3JIOymoTpebnenue mpaBom». O co-
JepiKaHuY, 3HaUeHUN NJaHHON KaTeropuu BeIyTCsa
HeCKOHYaeMble cropbl. OOHNM W3 CIOKETOB JUC-
KyCCUU O 3JIOyNOTpebiieHuMM IIpaBOM BOOOIIE fAB-
JIsleTCA PasToBOD O BJIOYIOTPEeOJeHWM MIpaBoOM Ha
3aIlIUTY B YIOJIOBHOM CYZOIIPOM3BOMICTBE: BO3MOK-
Ho su oHO? Ecsnu ma, To B Kakux opmax? Ymecr-
HO JI TOBOPHUTH O HUX KaK O BOBMOYKHBIX 3JIOYIIOT-
pebieHmaAx uMeHHO npaBom? He ecThb j1ut 3T0 Hapy-
LIeHUA IpodecCUOHANIbHON aTuku? Paspemrenue
IIpeAJIOMeHHBIX JUCKYCCUOHHBIX BOIIPOCOB — IIPeJ-
MeT HaCTOAILIEr0 MCCHAeOBAHMA.

HccnenoBanus faHHBIX IPOGIEMHBIX BOIIPOCOB
33aHMMAIOT 3HAUNMOE, BUAHOE MECTO B OTEUECTBEH-
HOM JOKTPHMHE YTOJIOBHO-IIPOIIECCYAIbHOrO IIpaBa.
BnmecTe ¢ Tem cKasaTh, YTO OHM BCTPETUJIH OLHO-
3Ha4YHOe, a TeM 6oJjiee 6GE30TOBOPOYHO yAaUuHOE Pas-
pellleHle, Ha HAIl B3TJIAL, HeJIb3sd. MHOrMe U3 HUX
IIO-IIpeKHEMY OCTPOAKTYaJIbHBI U TPeOYIOT K cebe
IIPHACTAJIBLHOI'O BHUMAHUSA CO CTOPOHBI HAYYHOTO CO-
ofbIiecTsa.

Korcrurynua Poccuiickoit @emepanuu rapas-
TUPYeT KAXKIOMY IIPaBO Ha IIOJydYeHNe KBaIU(pU-
UUPOBAHHOI IOpUAMUYecKol momornu (cr. 48), a
TaksKe 00A3BIBAET IOCYLapCTBO 3AIMUINATHL IIPaBa
U cBODOOJBI TPaXKIaH, OJHOBPEMEHHO Hafedasa Kask-

Ne 3/2023

JIOTO FPaskIaHUHA BO3MOYKHOCTBIO JOOMBATHLCS C HC-
IIOJIb30BAHNEM 3aKOHHBIX CIIOCOO0B OCYIIECTBIEHM S
cBoux Ipas u cBobox (ct. 45).

Poccuiickaa Penepanusa, ABIAACH A0 HACTO-
11ero BpeMeHY yIacTHUKOM MerxIyHapoZHOTO ITaK-
Ta O FPAXKIAHCKUX I ITOJUTUYECKUX IIPaBax, CO-
TJIaltaeTcs ¢ IPHUSHAHUEM 3a KaKIbIM IIpaBa IIpK
PacCMOTPEHUH J000T0 IpeAbABIEHHOT0 eMy yIo-
JIOBHOT'O OOBMHEHMS 3alllUINATL ce6sl JIUYHO WU
yepes IIOCPEACTBO BLIGPAHHOIO UM CAMMM 3aIl[UT-
HUKAa, a IPHU OTCYTCTBUU 3alllUTHUKA ObITH yBE-
IOMJIEHHBIM 00 3TOM IIpaBe WM MMeTb Ha3HAUEHHOTO
eMy BallfUTHUKA B JIIOOOM ciIydae, KOrZa TOr'O Tpe-
OyIOoT MHTEepeCchl IPAaBOCYAUsA, B TOM uucye 0e3Bos-
Me3IHO [JIA Hero IIPK HEZOCTATOYHOCTH CPENCTB IS
oILIaThI 3TOro saruuTHuKAa (moam. d m. 3 cr. 14).

B oTeuecTBeHHOM 3aKOHOLATEILCTBE obGecreye-
HUe II0I03pEBaeMOMY 1 0OBUHIEMOMY IIpaBa Ha 3a-
UIUTY IPUSHAETCS OSHUM U3 IIPUHIIUIIOB YIOJIOB-
Horo cymonpoussoncTea (cr. 16 YIIK P®). Peanu-
3anusa 0603HaAYEHHOT0 IIPUHITUIIA IIpeAyCcMaTpuBa-
eT 00sI3aHHOCTb I'OCYAAPCTBEHHEBIX OPraHOB 3allll-
mIaTh IIpaBa JUIla, IPUBJIEKAaeMOro K OTBETCTBEH-
HOCTH, B TO K€ BpeMd IPENOCTABIAET TAKOMY JIUILY
BO3MOYKHOCTD 3aINUINATH CBOU IpaBa U MHTEPECHI
BCceMHt cIIocob0aMM, He 3alpelléHHBIMU 3aKOHOM,
KakK CaMOCTOATENbHO (IMYHO), TAK U € IOMOIIbIO
BaIVTHUKA, 3aKOHHOr0 IIpeacTaBuTeldA. [lo3HaBa-
TeJlb, CJIe0BaTeNb, IPOKYPOP ¥ CYJ IIOCJE Pasbsic-
HeHUSA II0J03peBaeMOMYy UM OOBUHAEMOMY TaKMX
IIpaB CO3JAIOT YCJIOBHUSA IJIS MX OCYIIECTBIEHUS U
of0ecIIeunBalOT yuacTre 3aIMUTHUKA U (1K) 3aKOH-
HOTO IIPEICTABUTENA B TEX CIyUasdx, KOTHa TaKkoe
yd4acTre IpU3HAHO 3aKOHOM HEOOXOAUMBIM U 00s-
3aTeJIbHBIM.
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